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Background
In October 2003 the California legislature passed SB2, a pay or play health care law sponsored by State Senator John Burton with the support of the California Labor Federation, the California Medical Association, Kaiser Permanente and Blue Shield of California, among others. The bill was signed into law by than Governor Gray Davis shortly before he was recalled. A referendum effort led by the California Chamber of Commerce forced the law onto the ballot in November 2004, where it was defeated by a slim margin.

While the referendum lost statewide, it passed with 69 percent of the vote in San Francisco. Supervisor Tom Ammiano and the San Francisco Labor Council began a discussion over how similar legislation could be enacted at a local level. At the time, an estimated 82,000 San Franciscans lacked health coverage; 56 percent were employed. The city was spending $104 million a year on health services for the uninsured.


Supervisor Ammiano introduced the initial legislation in late 2005. In February 2006, Mayor Gavin Newsom requested that the Supervisors hold off on voting on the legislation, while he convened a Universal Healthcare Council made up of healthcare providers, labor, business and other community stakeholders charged with developing a proposal for universal healthcare in San Francisco. The Council proposed a universal health access program and left decisions on financing the program to the Board of Supervisors. The San Francisco Healthcare Security Ordinance was approved by the Board in August 2006.

The Ordinance

The resulting San Francisco Healthcare Security Ordinance has two central elements. First, it establishes a new health program, Healthy San Francisco to provide comprehensive health services to uninsured San Francisco residents with a focus on prevention. Second, it sets a minimum health spending requirement for firms with twenty or more workers.

This is a shared responsibility plan. Healthy San Francisco is funded by the public, individuals and employers. It also receives in-kind contributions from non-profit hospitals. Individuals pay on a sliding scale based on income, and employers who do not cover health services on the job may meet the minimum health spending requirement by paying into the public program. In exchange the city has created an affordable health care option for small employers that cannot otherwise afford to cover their employees.

Healthy San Francisco is operated by the San Francisco Department of Public Health. The program is open to uninsured San Francisco residents regardless of health, employment or immigration status on a sliding scale based on income. Enrollees are assigned a medical home and a primary care physician through one of the city’s public or non-profit clinics. Acute and specialty care are provided by San Francisco General and a network of city’s non-profit hospitals. Prescription drugs are provided with a co-pay. Healthy San Francisco is a health access program, not insurance. Health services are not available through the program outside of the local network. 

The Healthy San Francisco Participant Fee is paid quarterly based on a "sliding scale." 

	Percent of Federal Poverty Level
	0-100%
	101- 200%
	201- 300%

	The Participant Fee for each famly member, paid four times a year
	$0
	$60
	$150


Source:  Healthy San Francisco
The minimum health spending requirement was designed to level the playing field for firms that already provide coverage, discourage firms from dropping coverage and placing a greater burden on the new public program, and to help reduce the taxpayer cost of caring for uninsured workers. 

Firms with 20 or more employees are required to spend a minimum hourly amount per worker on health services. This may include contributions towards health benefits, health savings accounts, direct reimbursement of health care costs, or payment into the city program. 

Businesses with 20 to 99 workers are required to spend a minimum of $1.23 an hour per employee on health services. For a full-time employee, this is equivalent to 50 percent of the average amount that the 10 largest counties in California (other than San Francisco) spend on individual health coverage for their employees. Businesses with 100 or more workers are required to spend a minimum of $1.85 an hour per employee on health services. For a full-time employee, this is equivalent to 75 percent of the average amount that the 10 largest counties in California (other than San Francisco) spend on individual health coverage for their employees. Workers of firms who pay into the program receive a 75 percent discount on enrollment fees. There is currently no enrollment fee for any worker with a household income of less than 300% of the Federal Poverty Level whose employer pays into the program.
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Source: San Francisco Office of Labor Standards Enforcement

Nearly half of those who work in San Francisco do not live in the city and are thus not eligible for Healthy San Francisco, which is only available to San Francisco residents. Focus groups of employers found strong reluctance to elect to pay into the city program if the business could only do so for part of their workforce and would need to find another option for those workers who lived outside of the city. To resolve this problem, the Department of Public Health proposed to use the funds paid on workers who do not live in the city to established Medical Reimbursement Accounts in their names. The ordinance was amended by the Board of Supervisors accordingly.

The Legal Case
The Golden Gate Restaurant Association (GGRA) immediately sought an injunction against the employer minimum health spending requirement on the grounds of ERISA preemption. Under ERISA, states and local governments may not impose mandates with respect to health and retirement plans covered under the act.  In January 2007 the Fourth Circuit Court upheld a District Court ruling overturning a Maryland law requiring very large employers (Wal-Mart) that did not spend at least 8% of payroll on health services to pay a fee to the State to cover the cost of health care for the uninsured. In the Maryland ruling, the Court found that since the workers received no benefit if the employer chose to pay in, no rational employer would choose to do so; therefore the law effectively forced employers to alter their existing ERISA plans.
 

On December 26, 2007 the District Court granted the injunction. The City immediately appealed for a stay along with the San Francisco Labor Council, the Service Employees International Union Local 1021, SEIU United Health Care Workers West and UNITE HERE Local 2. On January 9th, 2008 a three judge panel from the 9th Circuit Court of Appeals granted the stay and allowed the law to go into effect. In September 2008, the panel ruled in favor of the city. 

The core of the case rotates around the question of whether or not employers have a means of compliance that leaves their ERISA plans “intact and unaltered.” The panel agreed with the city that by including the public option, employers have a rational means of compliance with the law that does not involve an ERISA plan. They also rejected the argument that the city’s health access plan is itself an ERISA plan, since it receives funds from employers. The panel noted that the plan is available to low- and moderate income San Franciscan’s without regard to employment status and that it is primarily funded by taxpayers.
 The GGRA has sought review by the full 9th Circuit and the request for review is pending.
The employer spending requirement went into effect on April 17, 2008 for employers with 50 or more workers and April1, 2009 for employers with 20-49 employees.
 Nearly 1,000 employers had chosen to pay into the city plan by the end of August, 2008, contributing $17.5 million on behalf of 26,000 workers. Half the workers were eligible for Healthy San Francisco, the other half received Medical Reimbursement Accounts. Close to 30,000 individuals had enrolled in the program; the Department of Public Health projects that the number will grow to 60,000 by the end of 2009.
  Employers have largely opted to leave their current benefit programs intact, while paying into the city program for those workers who do not have health coverage. A number of restaurants have adapted to the ordinance by adding surcharges to the cost of dinning, ranging from one dollar an entrée to 5 percent of the bill.
San Francisco’s health reforms are not likely to have widespread adoption by other cities. San Francisco started from an exceptionally strong public health infrastructure that could be used as the core of the health network. The reforms relied on the cities legal power to set a minimum health spending standard and the public health system which is operated by the county. San Mateo County to the south of San Francisco is contemplating a similar program. Like San Francisco, it has a strong public health infrastructure to build on. Unlike San Francisco, it would face the more difficult task of passing the same law in the count and a myriad of different cities. The San Francisco experience may be most relevant at the state and national level.
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